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Untteb States Court of Appeals: 

DISTRICT OF COLUMBIA 

No. 8S04 

Myrtle Mae Winslow, by Her Guardian, The Peoples 

Bank, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE DISTRICT COURT OF THE UXITED STATES FOR 

THE DISTRICT OF COLUMBIA 

% 

BRIEF FOR THE APPELLEE 

COUNTER STATEMENT OF THE CASE 

Appellant, an infant, brought this suit, through her guardian, 
to recover benefits under a contract of war-risk term insurance, 
issued to her father, which lapsed in 1919 for nonpayment of 
premium. Her amended complaint alleged that the insured 
became totally permanently disabled August 26, 1926, and that 
the insurance was revived and matured in his favor on that 
date by operation of Section 305, World War Veterans’ Act, 
1924, as amended, the insured having been at that time en¬ 
titled to compensation allegedly remaining uncollected in an 
amount sufficient to have maintained the insurance in force 
until that date. Appellant claimed the insurance proceeds 
as beneficiary next in line under the terms of the contract as 
amended by Section 305, the insured and his widow having 
died without receiving any part thereof (R. 5-6), and his 
brother, whom he had named as the beneficiary in the appli- 

(i) 
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cation for the insurance (R. 10), being outside of the per¬ 
mitted class of beneficiaries of insurance revived under that 
section. 

The Government moved (R. 9) to dismiss the action on the 
ground that it was not timely under Section 19, World War 
Veterans’ Act, 1924, as amended. 

It appeared from the amended complaint and the stipula¬ 
tion of facts filed in connection with the motion that the appel¬ 
lant was born prior to August 26,1926, 1 the insured died July 6. 
1934 (R. 11), and his widow on March 1, 1935, having been 
a minor and “under guardianship prior to her death” (R. 6); 
that no claim for insurance benefits was made to the Govern¬ 
ment until December 9, 1940, when the appellant’s guardian 
filed such a claim on her behalf , which was denied March 7,1941, 
(R. 11). This suit was filed May 12,1941 (R. 1). 

The court below, on January 12, 1944, entered an order sus¬ 
taining the Government’s motion and dismissing the action 
(R. 32). A motion by appellant for a rehearing (R. 33-34) 
was overruled by an order entered May 1, 1944 (R. 36). On 
May 22, 1944. appellant filed a notice of appeal from “the final 
judgment of this Court entered in this action on the 1st day of 
May, 1944, * * V’ 2 

QUESTION PRESENTED 

Whether suit by an infant beneficiary to recover benefits 
under a war risk term insurance contract allegedly revived 
under Section 305, World War Veterans’ Act and matured by 
total permanent disability of the insured is barred by limita¬ 
tions, where the period of limitations upon suit by the insured 
had expired during his lifetime. 

'The Commissioner's report recites that the amended complaint and 
stipulation show this (R. 16). His recital is apparently derived from ex¬ 
hibits omitted from the record. 

* It will be noted that May 1,1944, mentioned in the notice of appeal, was 
the date of the order denying appellant's motion for a rehearing, the order 
dismissing the action having been previously entered on January 12, 1944. 
It is assumed, however, that the appeal was intended to be taken from 
the order of dismissal and not from the order denying the rehearing, which 
was not appealable. 
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STATUTES INVOLVED 

/ 

Section 19, World War Veterans’ Act, 1924, as amended, 
as contained in 38 U. S. C. A., Sec. 445, provides, in part: 

***** 

No suit on yearly renewable term insurance shall 
be allowed under this section unless the same shall have 
been brought within six years after the right accrued for 
which the claim is made or within one year after July 3, 
1930, whichever is the later date, and no suit on United 
States Government life (converted) insurance shall be 
allowed under this section unless the same shall have 
been brought within six years after the right accrued 
for which the claim is made: Provided , That for the pur¬ 
poses of this section it shall be deemed that the right 
accrued on the happening of the contingency on which 
the claim is founded: Provided further, That this limi¬ 
tation is suspended for the period elapsing between the 
filing in the Veterans’ Administration of the claim sued 
upon and the denial of said claim by the Administrator 
of Veterans’ Affairs. Infants, insane persons, or persons 
under other legal disability, or persons rated as incom¬ 
petent or insane by the Veterans’ Administration shall 
have three years in which to bring suit after the removal 

of their disabilities. * * * 

***** 

The term “claim”, as used in this section, means any 
writing which alleges permanent and total disability at 
a time when the contract of insurance was in force, or 
which uses words showing an intention to claim insur¬ 
ance benefits, and the term “disagreement” means a 
denial of the claim by the Administrator of Veterans’ 
Affairs or someone acting in his name on an appeal to 
the Administrator. This section, as amended, with the 
exception of this paragraph, shall apply to all suits now 
pending against the United States under the provisions 
of the War Risk Insurance Act, as amended, or this 
chapter. [Italics supplied.] 
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Section 305, World War Veterans’ Act, 1924, as amended, 
as contained in 38 U. S. C. A., Sec. 516, provides, in part: 

Where any person has heretofore allowed his insur¬ 
ance to lapse, or has canceled or reduced all or any part 
of such insurance, while suffering from a compensable 
disability for which compensation was not collected 
and dies or has died, or becomes or has become perma¬ 
nently and totally disabled and at the time of such 
death or permanent total disability was or is entitled to 
compensation remaining uncollected, then and in that 
event so,much of his insurance as said uncollected 
compensation, computed in all cases at the rate provided 
by section 302 of the War Risk Insurance Act as 
amended by Act December 24, 1919, c. 16, 41 Stat. 371 
would purchase if applied as premiums when due, shall 
not be considered as lapsed, canceled, or reduced; and 
the Veterans’ Administration is hereby authorized and 
directed to pay to said soldier, or his beneficiaries, as 
the case may be, the amount of said insurance less the 
unpaid premiums and interest thereon at 5 per centum 
per annum compounded annually in installments as 
provided by law: Provided , That insurance hereafter 
revived under this section and section 516b of this title 
by reason of permanent and total disability or by death 
of the insured, shall be paid only to the insured, his 
widow, child or children, dependent mother or father, 
and in the order named unless otherwise designated by 
the insured during his lifetime or by last will and 
testament: * * *. 

SUMMARY OF ARGUMENT 

The suit was barred by the limitation provisions in Section 
19, World War Veterans’ Act, as amended. Under United 
States v. Towery, 306 U. S. 324, rehearing denied, 306 U. S. 668, 
as appellant in effect concedes, her suit would be barred if she 
were not under a legal disability. The Court’s reasons in that 
case for holding that suit by the beneficiary was barred are 
equally applicable here, and there is no merit in appellant’s 
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contention that since she is under a legal disability her suit is 
saved by the clause in that section allowing persons under legal 
disability three years in which to bring suit after the removal 
of the disability. 

1. The statute is one of repose and the saving clause, as has 
been held with respect to such clauses contained in similar 
statutes, should be strictly limited in its application to avoid 
defeating the purpose of the statute to secure prompt enforce¬ 
ment of claims. 

2. Moreover, no reason exists for applying the saving clause 
here, since loss of appellant’s right to sue under the general 
limitation provisions would not be attributable to the fact that 
she was under a legal disability. There was nothing she could 
do to prevent the limitations from expiring for suit by the 
insured and, if suit by him is barred, suit by the beneficiary 
would also be barred under the Towery decision. 

3. The instant case is analogous to those in which the 
saving clause in a statute of limitations has been held to be 
inapplicable in favor of heirs under legal disability where the 
statute of limitations has begun to run during the life of the 
ancestor. 

ARGUMENT 

This suit was barred by the limitation provisions in Section 19, 
World War Veterans’ Act, as amended 

The holding of the court below that the suit was barred by 
the limitation provisions in Section 19. World War Veterans’ 
Act, 1924, as amended, is supported by the principles announced 
by the Supreme Court in interpreting those provisions and ap¬ 
plicable provisions of the war risk term insurance contract in 
United States v. Towery, 306 U. S. 324, rehearing denied, 306 
U. S. 66S, together with the principles announced in other 
decisions of that court and by other appellate courts governing 
the application of saving clauses in favor of infants and other 
persons under legal disability substantially similar to the one 
in Section 19, relied on by the appellant (Br. 5), which, as she 
herself states (Br. 6), have been contained in many statutes 
of limitations. See Johnson v. United States, 87 F. (2d) 940, 
942 (C. C. A. 8th); 34 Am. Jur., Sec. 189, p. 153. 
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Appellant herself concedes (Br. 12) that her suit would be 
barred by the six-year limitation period in Section 19 if she 
were not under a legal disability. It was held in the Towery 
case that “the contingency upon which the claim is founded,” 
mentioned in that section, which starts that period running, is 
the total permanent disability or death of the insured, which¬ 
ever effects a maturity of the policy (p. 331). In the instant 
case, as appellant agrees (Br. 8, 12), maturity is claimed upon 
the ground that the insured became totally permanently dis¬ 
abled August 26, 1926. Accordingly, the six-year period began 
. to run on that date and ended August 26, 1932, almost two 
years prior to his death. July 6, 1934, the insured having failed 
to sue or effect a suspension of the limitation by filing a claim 
with the Veterans' Administration. 3 Suit by the insured having 
thus become barred, suit by a beneficiary—at least if not under 
legal disability—would also be barred, since, as stated in the 
Towery case (p. 330), the “legislation and the policy do not 
confer two rights [i. e.. one on the insured and the other on the 
beneficiary]. The beneficiary's interest in the policy is deriva¬ 
tive from that of the veteran. It may be taken away by legis¬ 
lation, even after the death of the insured.” Moreover, the 
“statute was undoubtedly intended as one of repose.” 4 These 
reasons, we submit, are equally applicable in this respect to a 
beneficiary who, like the appellant, is under a legal disability, 
and there is no merit in her contention that the saving clause 
is applicable to her suit. 

1. It was established by the Towery decision that the statute 
was intended as one of repose, like statutes of limitations gen¬ 
erally (not as a remedial statute for the benefit of insurance 

“Thus the six-year period was the one applicable under the terms of the 
section, since it ended at a “later date" than the period of one year after 
July 3,1930. 

‘The fact mentioned by appellant (Br. 14) that the insured’s designation 
of his brother as the beneficiary of his insurance was changed by Section 305 
of the World War Veterans’ Act, 1924, as amended, July 2, 1926, to the per¬ 
sons named In the permitted class provided by that section, does not render 
the interest of the appellant, as a member of that class, any the less deriva¬ 
tive from that of the insured. Her right, like that of the beneficiary in the 
Towery case (where Section 305 was not involved), was dependent upon 
establishing the right of the insured to total permanent disability benefits 
under an insurance contract. 
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claimants as had been previously held in United States v. Land, 
76 F. (2d) 723, 724 (C. C. A. 7th), relied on by appellant (Br. 
$-9)), and, like such statutes (which have long been regarded 
by the courts as “meritorious” and “serving a public interest” 
{Guaranty Trust Co. v. United States, 304 U. S. 126, 136)), 
should be construed to effectuate, not to defeat, its obvious pur¬ 
pose to secure the prompt enforcement of claims. Cf. Camp¬ 
bell v. Haverhill, 155 U. S. 610, 617. And we submit that the 
saving clause, being in derogation of such purpose, was in¬ 
tended by Congress to be strictly limited in its application to 
avoid defeating that purpose in the absence of express lan¬ 
guage in the statute to the contrary. Such is the view as to the 
legislative intent which has been generally held by the courts 
with respect to saving clauses substantially similar to the one 
in question contained in statutes of limitations since the Stat¬ 
ute of James (“the foundation of all statutes of limitations in 
this country containing provisos in favor of persons laboring 
under disability” {Johnson v. United States, supra, p. 942)). 
It is submitted, accordingly, that Congress should be presumed 
to have had a similar intent in adopting the clause in ques¬ 
tion {McDonald v. Hovey, 110 U. S. 619). 

2. In the instant case, moreover, no reason exists for apply¬ 
ing the saving clause, since loss of appellant’s right to sue under 
the general limitation provisions would not be attributable to 
the fact that she was under a legal disability. Contrary to the 
appellant’s contention—in this connection apparently (Br. 
12)—neither she nor anyone else within the permitted class 
of beneficiaries provided in Section 305, even if free from legal 
disability, could have protected her interests or those of any 
of the others from the bar of limitations without the coopera¬ 
tion of the insured. He was the only one who would have been 
entitled during his lifetime to any of the benefits if the 
insurance matured by total permanent disability, as alleged in 
appellant’s complaint. And, as previously stated, if suit by 
him is barred by limitations, suit by the beneficiary is also 
barred under the Towery decision. Any claim filed or suit 
brought without his consent could not, we submit, bind him or 
benefit him in any respect unless he should later adopt it. It 
is, therefore, plain that the filing of a claim or suit during the 
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insured's lifetime by appellant or anyone else, without the in¬ 
sured's consent or subsequent adoption, could not have sus¬ 
pended or affected in any way the limitations upon suit by him. 
The court decisions relied on by the District Court in the Golds- 
borough case in support of the view there expressed, upon which 
appellant relies in this connection (Br. 12, 15-16), are plainly 
distinguishable from the instant case. For in each of those 
cases the person whose right to sue was saved from the bar of 
limitations by the filing of a claim or suit by another adopted 
such claim or suit by becoming a party thereto. 

3. The instant case, we submit, is analogous to those in 
which the well settled rule has been applied that the statute 
of limitations, having begun to run in the lifetime of one in 
whose favor the right originally accrued, its operation is not 
suspended or interrupted by the death of such person and the 
legal disability of the one to whom the right descends. In 
Other words, when the statute has begun to run against the 
ancestor, the heir, although under legal disability at the time 
the ancestor dies, has no extension of time on that account 
within which to sue. Harris v. McGovern, 99 U. S. 161, 
167-16S; McDonald v. Hovey, 110 U. S. 619, 622, supra; 
Bauserman v. Blunt, 147 U. S. 647, 657; Scallon v. Manhattan, 
185 X. Y. 359, 7S X. E. 284; Bowen v. Black, 170 Ark. 237, 279 
S. W. 7S2, 7S4; Gillespie v. Florida Co. (Fla.), 117 So. 708, 
709. In Scallon v. Manhattan, supra, it is said that this rule 
is based upon the theory that “both ancestor and heir * * * 

Were regarded as one person under the ^statute," having “but 
one cause of action between them” which “belonged to the 
ancestor in her lifetime, but upon her death passed with the 
land to her heirs.” (p. 286.) And similarly, in the instant 
case, the insured and the beneficiary, under the Towery deci¬ 
sion (p. 331), had “but one right,” that is, the right to benefit 
payments which the insured alone could assert during his 
lifetime and which, upon his death, could be asserted by the 
beneficiary. It is immaterial, in this connection, that there 
was no passage of title to the beneficiary, since, as held in the 
Towery case (p. 330), it is sufficient for the purposes of the 
statute that the beneficiary’s “interest in the policy is deriva- 
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tive from that of the veteran.” The portions of the opinion 
in the Ivy case, relied on by the appellant in this connection 
(Br. 11-12,14), were, of course, overruled by the Towery deci¬ 
sion insofar as they may be inconsistent with that decision, 
i None of the District Court decisions relied on by appellant 
! (Br. 6-7) relating to the saving clause in Section 19 involves 
the question here presented. The Lund decision (Br. 8-9), as 
i previously indicated, was overruled by the Towery decision 
i insofar at least as it held that the limitation provisions in Sec¬ 
tion 19 were remedial, and that, therefore, the saving clause 
should be liberally construed. 

I CONCLUSION 

For the reasons stated, it is respectfully submitted that the 
judgment below should be affirmed. 

| Edward M. Curran, 

United States Attorney. 

Francis M. Shea, 

' # 

Assistant Attorney General. 

Wilbur C. Pickett, 

I Acting Director, Bureau of War Risk Litigation. 

Fendall Marbury, 

Attorney, Department of Justice. 

November 1944. 


i 


0. S. tOVCRNMCMT FMRTIM OPftCCt 1944 



